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Abstract 
 
Palestine, as a contemporary political entity, is governed most notably by the Palestine Authority under 
thecontrol of Fatah.  The effectiveness of governance by Fatah is evidenced by the lack of control over the Gaza 
Strip, a component geographical element of Palestine, which is controlled by an ideological competitor, Hamas. 
The question presented is: Can Palestine be considered to be a state either measured against a traditional index 
set out in the 1933 Montevideo Convention or a more nuanced approach by a functional interpretation of 
international law?  The conclusion presented is that, as presently configured, Palestine cannot be considered a 
state. 
 

Then the king said, “Bring me a sword.” So they brought a sword for the king. He then gave an 
order: “Cut the living child in two and give half to one and half to theother.”1 
 

When in power, fear not the spears in front of you, but theknives poised at your back. 
     

A Silverburg Aphorism 
 
 

Introduction 
 
If territoriality2 is asine qua non requirement of statehood, complemented by effective governance, ostensibly by a 
central governing authority, then under what sense is Palestine a juristic entity? This condition, I suppose, could 
be responsive to a traditional international legal format3--or a more popularly acceptable evolving functional 
understanding4--given the nature of the contemporary political system. Admittedly, the Westphalian nation-state 
system is of a western European, white, Christian-generated origin.5It should have been expected that, over time, 
with the globe recognized as an international political phenomenon, permutations would emerge in the form of 
international organizations,6 non-state actors,7 a state of affairs conditioned by desuetude,8divided states,9 and 
failed states.10But I will argue that Palestine as a political entity qua state is a singularly distinctive political 
unit.10a I say so because not only is it divided between the West Bank of mandated Palestine  butit is 
geographically separated from the Gaza Strip. Additionally, while the more recognized governing authority, 
Fatah (Harakat al-Tahriri al-Filastiniya [Palestine National Liberation Movement]), controls the Palestinian 
Authority (PA) in Ramallah on the West Bank,11 there is a serious competitor in the form of Hamas (Harakat al-
Muqawama al-Islamiyya[Movement of the Islamic Resistance]) that effectively controls the Gaza Strip.  
Considerable emphasis is placed by a variety of critics on the violent nature of Hamas found in the organization’s 
Charter,12 its disdain for and outright hostility to Israel, and its refusal to recognize the Jewish character of the 
state. Having said that, a specialist on Hamas, KhaledHroub, makes the case that the group has evolved 
ideologically from the time the Charter was issued in August 1988 to a more pragmatic--albeit strictly Islamic-
oriented--organization.13 

 
I present three general questions of categorization of the Hamas governing authority as a way to bring about a 
particular context not necessarily response-oriented: 1a) Is Hamas a territorial, custodial, proxy government, or b) 
an Islamic faction within the PA in opposition to the more secular and nationalistic Fatah? 2) Is Hamas a proxy 
government serving the interests of external political actors i.e., Iran14 and Qatar?15 3) Are any of the 
aforementioned categories subordinate in any way to the PA in Ramallah?  If one gives credence to the Arrow 
Theorem i.e., if you have two or more of any set of interests, you have to prioritize, 16then how do we get out of this 
conundrum?  The Palestine Liberation Organization (PLO) has been an umbrella organization including several 
factions, Fatah and Hamas comprising the significant elements within a common creed.17 
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However, Fatah, over time, has come to represent the dominant party.18Beginning sometime during the decade of 
the ‘90s, a shift in leadership pattern developed within Palestinian society, the “old guard” under the direct control 
of Yasser Arafat, the professionals, Islamists, and a newer and younger generation of radical activists eager for 
reform and a positive accumulation of long sought-after goals, even if it means through negotiations with the 
Israelis.19While an historical parallel can be drawn to the situation of Pakistan, the United States, and Tanzania as 
non-contiguous states, there was and is in each a single governing authority with an internationally recognized 
capital city.20  An authority no less than the PLO in its Declaration of Independence outlined what should be the 
territory of a proposed, independent Palestinian state, comprising of the West Bank and Gaza.21  When the issue 
of Palestinian statehood came before the International Court of Justice (ICJ)--this time with respect to the 
construction of an Israeli security barrier along the border with and in the West Bank--the Court had difficulty 
providing an unequivocal statement affirming what the Palestinians sought, at least in terms of its political 
status.22 Under these conditions, Palestine has a bifurcated and fractured governing authority and thus there is no 
single, effective governing authority, a necessary criterion for the traditional understanding of the existence of a 
state.23 

 

Gaza: Separate or Inseparable? 
 

Following the Israeli unilateral disengagement from Gaza,24 pursuant to an anti-terrorist mission, and essentially 
forced upon Israel,the PA according to the Oslo II accords brought about an academic question whether or not the 
territory remained “occupied.”25The Israeli decision on disengagement was meant, interalia but significantly, to 
reduce the potential of violent confrontations with Palestinians. However, Hamas was able to convince local 
Palestinians that it was truly armed resistance that forced the Israelis to retreat, thus ironically gaining increased 
credibility and support. To the extent the Gaza government operates separately from the West Bank,26 it 
necessarily reduces the opportunity for the PA to claim a unified political system operating under the control of a 
central government. Perhaps, but only so, does the PA’s authority and jurisdiction extend to Gaza since the Oslo 
II accords was an interim measure with the termination date--May 4, 1999--passed.27It should be added here, 
however, that in this “interim” period there was to be a full-fledged effort to complete negotiations between the 
two parties to reach a permanent status; termination was not envisioned, but the arrangements agreed upon thereto 
did continue to apply.28 

 

In any case, if the argument holds that Gaza is not an “occupied” territory, since it allows the Hamas government, 
albeit de facto, a façade of independence sans sovereignty applies. Even if Israel has “effective control” overthe 
Gaza Strip per se, it should be in the context of a lack of absolute control over the borders, since neighboring 
Egypt maintains control over the Sinai Peninsula and the Gaza Strip’s southern boundary.Hamas has participated 
as an actor within the context of the Arab-Israeli conflict, although not necessarily as a representative of the 
Palestinian people. Hamas emerged following the first Intifada(which lasted from 1987 to 1993)29 largely as a 
result of a perception ofFatah’sfailed leadership and its eroded popularity.Hamas operates under the guise of the 
PLA, claiming to protect Palestinian interests, but actually,and for all practical purposes,Gazans only.  This 
argument is construed on the basis of a series of proffers Hamas spokespersons put forth for truces and the 
abandonment of violent attacks on Israeli citizens if Israel would reciprocate by agreeing to a set of its demands. 
 

The United Nations (UN) recognized the PLO to be the sole legitimate and responsible agency to represent the 
interests of the Palestinian people.  This custodial affirmation was then reifiedregionally by the League of Arab 
States.  Pursuant to the Oslo Accords in 1993, the PLO with the expressed support from the Palestinian National 
Council (PNC),established the PA. In the interim, or until a final agreement was reached, the PA was created as 
the established authority to govern areas of the West Bank and Gaza that Israel released, from its jurisdiction  in 
any negotiated settlement.  The PA was also given limited jurisdictional authority for a five year period in 
selected areas of the West Bank and Gaza and extended in 1988 with the enunciation of the Palestinian 
Declaration of Independence. 
 

Hamas and a National Unity Government 
 

One requirement for statehood that has continuously applied to those who have sought it is governance that is 
“viable,” a concept left imprecise by recognized authorities, but that is nevertheless valuable.  The competitive 
nature given to the question of legitimate representation of any future state of Palestine,30additionally rests on the 
nature of recognition of a governing authority,31 which turns crucially on the condition of effective control.32 
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While Hamas is the de facto government in Gaza, it is not without its insurgent aspirants ready to compete for that 
control.33Far more important in this regard is the separateness of governing authorities between Fatah and Hamas, 
certainly recognized by both as evidenced by the attempts to create a unified governing body.34  Accordingly, a 
set of reconciliation agreements were set in motion from the Cairo Agreement in 2005,35followed by the 2006 
National Accord,36 the Mecca Agreement of February 8, 2007,37the Sana’a Declaration of 2008,38the Egyptian 
Paper for inter-Palestinian Reconciliation in 2009,39the April 27, 2011 Hamas-Fatah Unity Agreement in 
Cairo40,and the Doha Declaration,41 all of which attempted to reduce the differences between the factions. Hamas, 
ostensibly, provided Egyptian mediators still another unification proposal for Fatah to consider, however, it 
appears that the PA had not received word of it, or was intentionally disregarding it.42 

 

The divide between the two emerged in a most serious manner following the Palestinian parliamentary 
electionsheld on January 25, 2006.43  Unexpectedly, the election resulted, in a clearly democratic fashion, with 
Hamasexacerbating the tensions with Fatah by creating a separate list (al-Mustaqbal), participating as the 
“Change and Reform” party,gaining 74 seats in a 132-seat Parliament, representing a 44% constituent 
advantage.44What appeared to surprise many, while difficult to comprehend given the electoral trend witnessed in 
the previous year’s municipal elections and supported further by Palestinian public opinion, was the electoral 
outcome.45The result was to effectively remove Fatah’s control over the PLC.  Two days later, the PA’s 
President, Mahmoud Abbas, asked Hamas to form a government.  Remarkably however, Fatah’s leadership 
indicated a reticence to coalesce with Hamas, making a formal governing ion that the organization is willing to 
employ an alternative to violence, even if consideredto be a tactical structureunworkable.  What is critical to 
consider is that Hamas’ agreement to participate in an election is an indicative. 
 

Regardless of the election results, Fatah's leadership, with a sense of bravado and arrogance, chose to test Hamas’ 
political maneuverability by calling for hosting the 6th Palestinian Congress, a meeting lain fallow for 20 years, 
rather than work with Hamas.46Then on June 14, 2007, the day that Hamas gained full control over Gaza, 
president Abbas removed Prime Minister Ismail Haniyeh and dissolved the government, allowing for a legislative 
vacuum.47 But within three days, Abbas swore in a new emergency cabinet with Salam Fayyad as Prime Minister, 
an unelected government without the popularly-supported Hamas.In still another attempt to lessen Hamas’ 
footprint, Abbas dissolved the Palestinian National Security Council, placing Haniyeh in a subordinate position of 
Deputy Council Chairman.48In an attempt to bolster his spiraling downward position, Abbas sought support from 
the Palestine Central Council (PLC), the permanent legislative body to replace the newly-elected Hamas-
dominated, one party regime/parliament.49The split between Fatah and Hamasnow was a riven factional conflict 
with two different conceptions of a Palestinian identity. Ultimately, Hamas was able to displace whatever Fatah 
presence existed in Gaza in what one Hamas leader, Sami Abu Zuhri, claimed to be “the second liberation of the 
Gaza Strip.”50 

 

The removal of Fatah from Gaza was accomplished by a violent coup d’état carried out by the ʽIzz al-Din al-
Qassam Brigades, the military wing of Hamas. With Hamas in control,51Haniyeh became the de facto Prime 
Minister of the government, holding its first meeting on June 19th. The violence that erupted was not received well 
by the Arab League, the European Union, or the United States, all of whom threw their support behind Fatah and 
Abbas.52What occurred was an essential exchange of political support, the PA lost Gaza but obtained western 
support. Fearful of the influence that Hamas might exert, the United States inserted its influence and broke off 
relations with the PA.53  By June of the following year, Hamas assumed a position based on the belief thatFatah 
was about to pursue a course of action intended to extend its control and thus initiated a sanguine attempt, but this 
attempt toremoveHamas’power presence in Gaza was unsuccessful, allowing for a full control over the area.54 

 

The takeover was most likely precipitated by the Israeli disengagement from Gaza leaving the area with a security 
vacuum and the fact that Hamas already had a strong presence. But importantly, it provided Hamas a territorial 
base onto which it could prove useful in the future either in negotiations with the PA, the loyal opposition, or as a 
stand-alone feature.In still another attempt at rapprochement, Egypt arranged a brokered deal in April 2011 with 
Abbas’ Fatah and Hamas to create an interim government to include both territories and a commitment to set a 
date to hold general elections within a year.55By the middle of May 2012, Abbas had created a new government 
under the parliamentary leadership of Salam Fayyad.56When the PA called for a legislative election on October 
20, 2012, Hamas not only refused to participate, it disallowed the Central Elections Commission to proceed with 
voter registration and related efforts to include actual voting.57 
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The results allowed for a Fatah victory on the West Bank.58 The internally continuous shift in the balance of 
ruling authority within the institutional structure of Hamas dissipated any semblance of unity with Fatah, but in 
effect created a competitive governing structure or in Arabic vernacular, an inqisaam (division).59The takeover of 
Gaza by Hamas led one observer to claim that the maneuver staved off the two-state proposal in the overall peace 
process.60 Regional politics also has had an impact on Hamas’ strategy and domestic support.  The on-going 
uprising in Syria posed a problem for Hamas:Syria offered protected residence to Khalid Meshal, Hamas’leader, 
but that required the organization to support the regime in Damascus which was in opposition to Palestinian 
public opinion.  But when Hamas’ leadershiplent its support to the rebels, Syria rapidly chose to close down the 
organization’s offices in the capital and dispersing the group’s officers to the region.61 

 

The violent turbulence that erupted along the Gaza-Israel border in November 2012 illustrates still further the 
disparate policies issued by Hamas and Fatah.  Beginning with Palestinian Salafist militants firing across the 
border into an IDF (Israel Defence Forces) vehicle filled with soldiers,62 there followed an Israeli retaliatory strike 
at Hamas targets in Gaza, all of which served to initiate a series of escalatory actions.  Notably, there were no 
similar hostilities emanating from the West Bank, except for measured grandiloquent, rhetorical support for 
Hamas.  In fact, the focus was constantly and entirely on Hamas and governing officials from Gaza, with little to 
no consultation with the PA. When the Islamic World, e.g., Turkey, Qatar, and Egypt, chose to voice its support 
for the general Palestinian cause, it carefully stood behind Hamas, specifically, and not the PA.63After the UN 
General Assembly vote on the PA’s status, Jordan’s King Abdullah II, visited PA’s president Abbas as a sign of 
support, preceding the visit of Khalid Meshal to Gaza.64An indication of the position of the Arab World on 
Palestinian developments following the UN General Assembly granting non-member statehood, Arab foreign 
ministers had agreed to meet in Ramallah in late December to voice their support and discuss much needed 
financial aid.65 

 

The turnout, however, registered only the Egyptian Foreign Minister, Mohammed KamelAmr, the Jordanian 
Foreign Minister, Nasser Judeh, and the Arab League Secretary General, Nabil El-Arabi.  Far more devastating 
for the PA’s treasury, was the emptiness of the promises for financial assistance.  The important point here is an 
explicit failure to come to bond with the PA beyond the diplomatic articulation.A rally to mark the 
25thanniversary of Hamas’ founding was held in Nablus, on the West Bank.66The rally, after a 5-year ban on 
Hamas holding any kind of demonstration, was notable for the presence of Hamas official, Meshal, visiting Gaza 
for the first time.  He spoke defiantly for Palestinian demands best epitomized by a Hamas spokesperson, Salah 
Bardawil, who declared: 
 

We are imposing a new reality on the Israeli occupation.  All the factions are here,and the Hamas 
flags embrace the Palestinian flags and the Fatah flags.  We needto extend the Arab revolution to 
all Palestinian from the sea to the river and everyrefugee returns to his home.67 

 
Still another attempt at support for unionwas shown by a rally held by Fatah this time--supported by Hamas--held 
in Gaza on January 4, 2013 on the 48th anniversary of its founding.68Egypt, again, attempted to reconcile both 
factions with an invitation to both for a mediation meeting in Cairo in early January 2013.  Three significant 
issues bode high on the agenda: 1) the creation of a national unity government; 2) the scheduling of both 
presidential and parliamentary elections; and 3) reconstituting the PLO, to include Hamas.69 Rallies were also 
held in the West Bank cities of Hebron and Ramallah, each led by the al-Aqsa Martyr’s Brigade, the military wing 
of Fatah.70Simultaneously with ongoing discussions of reconciliation, Mahmoud Zahar, a Hamas official was 
calling for Fatah to join in a combined armed effort against Israel instead of endorsing any kind of peace 
process.71  In support of this push, Moussa Abu Marzouk, Hamas’ Deputy Bureau Chief, issued a demand to 
President Abbas to turn over control of the West Bank to Hamas.72 

 

A significant section of the concluding chapter of this series of events is recognizing that Hamas is the effective 
governing body in Gaza, even assuming for discussion purposes that Israel is a belligerent occupant. Israel also 
has the ability to reduce the vertical extent of Hamas’ control—even with the depth of its social penetration-- the 
real source of Hamas’ influence.  This condition sets up an interesting mix of variables: If Hamas has effective 
control over Gaza, can Israel simultaneously be a real occupier? The fact that Gaza is treated differently and 
separately from the West Bank in respect to Israel’s military administration is a suspicious indicator of non-unity 
in the PA’s claim to represent a unified Palestinian governing body. 
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If the internecine, factional conflict continues past the point where a single or a dual Palestinian governing body 
can be established, a proposal byformer US ambassador to the UN may become a reality with Jordan reassuming 
control over the West Bank73 and Egypt absorbing the Gaza Strip.74 

 

Legal Personality 
 

The question arises whether or not Palestine, as it is presently constituted, has an international legal personality 
and, if so, what specifically is the referent?  Professor Quigley, a noted international legal scholar and frequent 
porte-parole for admission of Palestine as a stateopined that “[t]hose who deny Palestine statehood base their 
position on abstract concepts relying to the definition of statehood.”  He then offers as an alternative that “[t]hey 
ignore the practiceof the international community,” a condition that does not necessarily operate under the ambit 
of the United Nations, but is the gravamen of the professor’s argument nonetheless.75  Whether or not Palestine is 
a state in law as opposed to some undefined political status,depends in large part on if it has a legal 
personality.76Without such an attribution, no political entity can accept international legal obligations 
andresponsibilities.77At least one international legal scholar, who has spoken out on the part of Palestinian rights, 
has taken the position that the Oslo Accords achieved their legitimacy inter alia supported by Security Council 
Resolutions 242 and 338 and, therefore, a legal arrangement was established either between two states or a state 
and another under belligerent occupation;78 in any case there is the attribution of legal personality.79 

 

Personality may be decided for practical purposes on the extent or recognition, even if symbolic, provided the 
entity has shown itself a responsible body.80 An international political actor need not necessarily be a “state,” 
although it may appear to be one for purposes of political participation.  This condition being the case, it becomes 
pragmatically possible to avoid the condition of legitimacy, the existence of a legal personality, or deserving 
sovereignty.Because the cultural characterization of the nation-state system is [western] Eurocentric, it is not 
difficult to appreciate how the globe has morphed into a collection of differently configured political units that fail 
to neatly match 17th century European dignitaries’ machinations.81 

 

I would further argue that this historical development is at the core of the [Palestinian] Arab-Israeli conflict with 
the Palestinian Arab community an outlier and the Jewish Zionists an extension of European thought mutatis 
mutandis and experience with the European political model. It is arguably reasonable to accept a progressive 
analysis of how customary international law should operate in the current international political environment 
while a functional interpretation of international law as it applies to contemporary political conflicts is advocated 
by prominent jurists--among them, Rosalyn Higgins82 and Antonio Cassese.83 

 

The Involvement of the United Nations and Judicial Extensions 
 

The PLO has maintained “observer status” in the UN since 1974.84 In September 2011, Abbas as president of the 
PA and chairman of the PLO, sought from the UN Security Council full member state status based on the pre-
1967 borders and relying on the traditional requirements of statehood set out in the Montevideo Convention.85  
The application failed to gain sufficient support from the Security Council(8 out of 15 votes) and the application 
was thus held in abeyance.86 This move was followed on November 29, 2012 with an application--this time to the 
UN General Assembly--to upgrade their political status from “permanent observer entity” to“non-member state 
permanent observer” status all in an attempt to gain increased international support for Palestinian sovereignty.87 

The subsequent vote acceded to the Palestinian wishes,88 but notably an action the PA took was in violation of the 
Oslo Accords II.89These applications, it is most notable to cite, were made with the understanding that a 
Palestinian state included the West Bank and Gaza and so that subsequent to the vote, there was overwhelming 
jubilation in the West Bank and in Gaza.90 

 

In a contemporaneous action, when the PA submitted a declaration on September 22, 2009 to the Office of the 
Prosecutor for the International Criminal Court (ICC), seeking a remedy to claims of war crimes resulting from 
the Israeli military incursion into Gaza beginning on July 1, 2002, it made no mention of statehood for Palestine.91 

Ultimately the ICC rejected the application in April 201292 after considerable delay and presumably deliberation. 
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Conclusion 
 

Professor James Crawford, an au fait on the phenomenon of new states, opined clearly that “the State of Palestine 
has not yet become a fact as distinct from an aspiration.”93 The institutionalization of a political structure certainly 
has been in progress on several levels, but as yet remains a state in statunascendi.94While not necessarily a 
confused state of affairs, it is nevertheless a situation demanding a firmer agreement on what not only appears to 
be a state for purposes of political participation in order to achieve a political goal, but also one that enjoys more 
than a modicum of facial legality in order that the entire international legal system not be lain threadbare. There 
are alternative scenarios certainly: It should be recognized that in the decisive negotiations of the Oslo Accords, 
there was no formal delimited—nor demarcated—borders established for a Palestinian state,95 setting aside the 
same state of affairs for Israel.  Instead, this component of the peace process was allocated to Israel.96 

 

The PA could disassociate itself from Hamas and declare the West Bank as its independent and sovereign 
territorial unit and claim further East Jerusalem its capital.  Hamas, likewise, realizing its institutional structure in 
the Gaza Strip, could create its own Islamic-based state.97Without demeaning Hamas’ commitment to its 
understanding and functional application of Islamic principles, is it realistic to expect that it could be able to 
integrate its political fortunes with the secular, nationalistic Fatah.  Political entities seeking statehood must be 
able to institutionalize public agencies that perform their duties state-wide with a minimum of invidious 
discrimination. All this, while not optimal for either group—or Israel and the region entirely—it allows for 
options to engage in diplomatic negotiations--a key element of which must be disposed is the obvious 
geographical connection between the two territorial elements of Palestine.98 The mere separation allows for a 
stronger acceptance of a two-Palestinian-state solution,99 a topic that goes beyond our interest here. There 
certainly have been, historically speaking, any number of anomalous political structures outside whatever was the 
more acceptable, legitimate, or notable forms of governance.100The point here is that it is not inconceivable to 
divide Palestine yet again, but this time among the same ethnic communityi.e, the Palestinian people (in Arabic, 
ash-sha‛b al-filasTini), without recognition of any attachment to Syria,101 as was the pre-Palestine mandate 
situation. 
 

This leaves us to a discussion of Hamas as a potential independent state.  If a traditional understanding of a state 
is applied to our understanding of the concept, or a functional application of rules and norms to the reality on the 
ground we must somehow understand that Hamas has altered its ideology with a more pragmatic policy 
orientation. This being the case, the conclusion will be altered.102But violent developments in the area in 
November 2012, and the position taken by Hamas in talks held in Cairo intending to find a modus vivendi to the 
escalation of events, support a realistic speculation that Hamas chose to provoke an Israeli response in order to 
achieve political objectives103 or at least establish facts on the ground. This strategy would thus allow Hamas to 
circumvent diplomatic efforts to negotiate104 in order to obtain those same ends,  but then also deal with Israeli 
pre-conditional demands i.e., recognize Israel as a Jewish state105 with greater bargaining leverage. 
 

A ceasefire agreement was reached in Cairo through indirect negotiations in the form of a Memorandum of 
Agreement.106 During a second round of talks in Cairo with Egyptian mediators, Hamas sought to have the 
opening of Israel’s economic blockade extended to maritime borders.107  It is interesting to speculate, since 
intrigue is often a component of diplomacy, that the Israeli concession to relax the controls over the Gazan 
economy would have the effect of strengthening the political influence of Hamas in order to create a stronger anti-
Iranian, Sunni Arab coalition with Egypt, Qatar, and Turkey.  Discussions followed regarding the benefits and 
losses from the conflict, but since Hamas was crucially central, it becomes incumbent on it to reconsider its 
ideology as well as its strategy of confrontation with Israel, an already existent state albeit to some extent an 
occupying power.108 A great deal of attention has been given over to Hamas’ ideology and its Islamic 
underpinnings alongside a goal of creating a western model of a state.  The integration of these potentially 
complicated and, perhaps, contradictory objectives have been a developmental process yet to be completed.109 

 

Ultimately, the international legal community must come to grips with political arrangements that encompass 
people within some territorial configuration that is under the control of a governing authority, lest chaos ensue.110 

Since 1933, the Montevideo Convention has provided the standard basis or index for the legal definition or a test 
of a state since.  Subject to criticism in several quarters, given the changes that have occurred in the political 
world, the Convention has provided the only solidly recognized basis for the recognition of a state, even if it is the 
beginning of an understanding of the phenomenon. 
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However, as has been readily apparent, the international political system has gone through numerous iterations 
and, as is the case, law is slow to keep pace with political developments.111Thus, a functional approach has been 
injected to the customary creation of international law, allowing for a divergent interpretation of norms and rules, 
but far too often resembling a kabuki theatre.  Can there be a blend of these two approaches?  Certainly, but as is 
always the case, it depends upon either the perspective of the individual interpreter or the international community 
in general practicing a particular form of political behavior. Even the ultimate binding and codification effort in 
international law, whether it is a treaty, generally written withprecision by nations’ diplomats charged with 
protecting their country’s interests is subject to rigorous interpretation;112 the same can be said for customary 
norms113 and rules.114 

 

As a standard component in the history of the dispute over Palestine, violence as employed particularly after 
Israel claimed its state status was a somewhat accepted practice of resistance to occupation by resident 
Palestinians and neighboring Arab states, evolving into directing unprovoked harm brought to innocent civilians, 
demanding the attribution of terrorism.  It is from this condition that there is belief in the lack of legitimacy 
because of a dearth of accountability to the generally accepted norm of conducting international relations in a 
non-violent manner. 
 
With respect to aor any Palestinian state that is to emerge, it either must comport strictly—or reasonably so—to 
the strictures of the Montevideo Convention. If the more nuanced functional approach becomes the operative 
template, then the internal differences between Fatah and Hamas must be resolved and reduced in order to have a 
state which resembles one and in particular, given a non-contiguous, combined territory, a unified government 
must be institutionalized.  There are arguments for the existence of a Palestinian state based upon one document 
or another,115combined with a statement published or an interview, all of which attracts the attention of intelligent 
observers, but fails to admit to the compelling obverse of legitimacy and sovereignty and that is the obligation to 
be a responsible partner on the political globe. Whether or not a Palestinian state will be democratic to any extent 
and within the Arab World is the subject of still another academic debate.  There are, meanwhile, obstacles for 
both Palestinian governing bodies to overcome and reach a consensus that will allow for co-existence in some 
form. 
 
 
1 1 Kings 3:24-25.  King Solomon’s historical albeit mythical judgment, I will argue, is apocryphally relevant to my thesis. 
2 On the importance of territory in the development of international law as it affected political formations, see Karen Knop, 
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(James Crawford and MarttiKolskenniemi eds., 2012).  
3Montevideo Convention on Rights and Duties of States of 1933, at ¶ 1, 165 L.N.T.S.19, 49 Stat. 3097.  Although technically 
a multilateral treaty among the Latin American signatories, the United States was also a signatory.  See especially 
RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 201 (1987).  The treaty, 
additionally, has been accepted as an international customary legal norm supported by opinion juris and has legal effect and 
force. A cautious examination can be found in Thomas D. Grant, Defining Statehood: The Montevideo Convention and its 
Discontents, 37 COLUM. J. TRANSNAT’L L. 403 (1999).  The traditional definition was also employed by the Badinter 
Arbitration Committee of the European Union.  Alain Pellet, The Opinions of the Badinter Committee: A Second Breath for 
the Self-Determination of Peoples, 3 EUR. J. INT’L L. 178, 182 (1992). 
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QUINNIPIAC L. REV. 23 (2004).  For a discussion of the emergence of the nation-state system, see DANIEL H. NEXON, 
THE STRUGGLE FOR POWER IN EARLY MODERN EUROPE: RELIGIOUS CONFLICT, DYNASTIC EMPIRES, 
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